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5:30 p. m

M5. MORRI SON: We're going to get started.
Good evening, everybody. My nane is Linda Mrrison.
I'm the Chief of the Regulatory Branch for the
Baltinore District, Arny Corps of Engineers.

I would also |like to introduce Gary Setzer.
He's Chief of Wtlands and Waterways Program at the
Maryl and Departnment of the Environnent.

I would also like to thank the Anne Arundel
Public Library for the use of these facilities. | hope
everybody has filled out an attendance record. W need
that so we can get an accurate record of the people
that attended the hearing tonight.

The Corps is holding this public hearing to
provide you, as nenbers of the public, an opportunity
to express your views regarding the Special Public

Noti ce No. 00-036.

Tonight's hearing will provide the public of
Baltinore District with additional information that
will be considered during the evaluation of the pending

rei ssuance of the Miryland State Programmatic General
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Permt.

Special public notice 00-036 was issued on
Sept enber 15, 2000. The purpose of this public notice
was to request coment on whether to reissue the
Maryl and State Programmatic General Permt wth or
wi thout nodifications for a five-year period or not
to reissue the Maryland State Progranmatic Ceneral
Permt.

Modi fications proposed to be incorporated
into the revised Maryland State Programmatic CGenera
Permt were identified in the public notice. I n
general there are two major proposed changes to the
Maryl and State Programmatic CGeneral Permt.

The first is to reduce the upper limt
threshold for inpacts for projects eligible to be
evaluated wunder the Mryland State Programmatic
General Permt from three acres of tidal waters of
the US., including wetlands, and five acres of
nontidal waters of the US., including wetlands, to
one acre for both tidal and nontidal waters of the
U S., including wetlands. Projects over one acre
would not be eligible for the Miryland State
Programmati ¢ General Permt.

The second is to add an upper inpact limt
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to virtually all Category Ill activities that involve
a discharge of dredge or fill material. That limt
is 500 linear feet of inpact to streans and wetl ands,
with a total inpact to streans and wetlands of |ess
than 5,000 square feet. Projects that do not neet
this limt would not qualify for Category I and would
be eval uated under Category |11

The Corps regulates structures and work in
navi gable waters of the United States under Section
10 of the R vers and Harbors Act, and the discharge
of dredged or fill material in all waters of the
United States under Section 404 of the dean Water
Act .

Section 404 of the dean Water Act
aut hori zes the Secretary of the Arny, acting through
the Chief of Engineers, to issue State Programmatic
CGeneral Permts after notice and opportunity for
public hearing.

The decision whether to reissue the
Maryl and State Programmatic Ceneral Permt, wth or
wi thout nodifications, or not to reissue it, wll be
based on an evaluation of the probable inpacts,
including cunulative inpacts, of the proposed

activity on the public interest.
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That decision wll reflect the national

concern for the protection and utilization of

i mportant resources. The benefit which reasonably
may be expected to accrue from the proposal, wll be
bal anced agai nst its reasonabl e foreseeabl e
detri nents.

Al factors which may be relevant to the
proposal wll be considered. Anong these are
conservati on, econom cs, aest heti cs, gener al
environnmental concerns, wetlands, cultural values,
fish and wildlife values, flood hazards, floodplain
val ues, land use, navigation, shoreline erosion and
accretion, recreation, water supply and conservati on,
water quality, energy needs, safety, food and fiber
production, mneral needs and, in general, the needs
and wel fare of the people.

The Corps is commtted to work with the
Mar yl and Depart ment of t he Envi ronnent , t he
regul atory review agencies and environnental groups
to evaluate the Miryland State Programmatic GCeneral
Permt process and if, through the public interest
review, it is determned that the Maryland State
Programmatic General Permt should be reissued to

ensure conpliance wth all Feder al and State
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regul atory standards and a streaniined process.

All oral and witten testinony that you
provide today, as well as witten statenents received
no later than Novenber 15, 2000, will be nade a part
of the public hearing record.

There wll be no questions and no
interruption of speakers. Since we have so few
speakers tonight, we're not going to inpose a limt
on you unless you -- we don't expect you to talk for
hal f an hour but normally people speak for about five
m nutes or so.

Wien | call your nane, please cone forward
to speak from this position, and please state your
nane, spell your last nane, state your address
clearly, and the interest which you mght be
representing.

W have a court reporter in the back who is
recording the hearing. You will be recorded and
we'll prepare a verbatimrecord of tonight's hearing.

A copy of the hearing record when available may be
obtained in witing to the Baltinore District Ofice.
W are also looking at putting it on the honmepage so
it wll be accessible to you.

Any questions about the hearing? Ckay. At
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this tine, we will proceed with the hearing.

The first person who signed up to speak is
Wal ker Oxenham

M5. WALKER OXENHAM M/ nane is Lee Wal ker
Oxenham I'mwith the Sierra d ub. ["1l spell the
last nante. WALKER OXENHAM | wuld Iike
you to know that the Sierra dub supports the
rei ssuance  of t he MOSPGP with the pr oposed
nodi fi cati ons.

W have been strongly opposed to the
existing permt. It leaves many of Maryland' s
critically inportant wetlands and streans vul nerable
to destruction or damage from a wde range of
activities without any notice to the Corps, the
f eder al resource agencies, or the public, and
cursory, if any, review by the ME

It allows the destruction of up to five
acres of wetlands under each general permt approved
with alnost no neaningful review or public notice or
conment . The Maryland Ceneral Perm t poses
significant threats to t he wat er quality,
recreational values, and seafood industry of the
Chesapeake Bay and the coastal bays.

In addition, it puts at even greater risk
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the many threatened and endangered species that are
dependent on wetlands and other special aquatic
sites. It also jeopardizes critical wintering and
stop-over habitat for a multitude of mgratory bird
speci es.

Since the Miryland State Programmatic
CGeneral Permt was issued in 1996, the nationw de
permt program has been reformed, canceling the NW
26 and replacing it wth several nore protective
repl acenment permts.

The new nationwi des have an acreage of a
half acre, i.e., something nmuch |ower than the one
acre limt now being proposed for Maryland' s permt,
as well as lower reporting requirenents to the Corps.

Nonet hel ess, the nodified Maryland State
Programmatic General Permt along with the revised
standard operating procedures appear to actually
offer a greater degree of protection than the
nationwide alternative by providing for |ayered
review of activities, applying greater resources and
screening for those activities needing greater
scrutiny.

W want to highlight just a few of the

nodi fications that we particularly support. In fact,
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| think it's seven of them W'll be followi ng up
with nore extensive witten comments at a l|later date
but in time for the deadline.

The activities eligible for Category |,
which are non-reporting to the Corps, have been
consi derably narrowed and that's a very good thing.

The Sierra Oub strongly objected to the
scope of activities, few limtations on waters, wde
variety of the activities, and the scale of the
activities up to five acres in sone instances, that
wer e eligible for aut hori zation wi t hout any
notification to the Corps under the original permt.

W strongly support the proposed maxinmum
threshold of 5,000 square feet for nost activities.
W believe it's critical that the exceptions for
utility lines and also for vegetative stabilization,
are carefully nonitored to assure that the conditions
for those authorizations are effectively applied and
assure m ni num i npacts.

W strongly support |imting these non-
reporting activities fromespecially sensitive waters
as outlined in the Category | list, including
nontidal wetlands with significant plant and wildlife

value, nontidal wetlands of special state concern,
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and Use IIll trout waters. The time of year
restrictions will provide additional protection to a
prot ected speci es.

Poi nt 2. W also strongly support the
nodi fi ed approach for activities that are exenpt from
state wetlands and waterway requirenents. The Sierra
Cub has strongly opposed the exenptions from
Maryland State Programmatic General Permt review
provided for state exenpt activities that were
available in the original permt.

Activities, up to the maxi num of five acres
in sone instances, that are subject to review under
the Federal dean Water Act protections have been
shielded from any review or permt requirenents
sinply because there were no counterpart protections
under state | aw

Appropriately, these activities would now
have individualized review by the Corps under either
Category | or Category IIl criteria.

Poi nt 3. W support the one acre maxi num
threshol d proposed. As we've indicated, we recognize
that the new nationwide is offering even |ower
t hr eshol d.

However, we believe that the cutoff at one
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acre has the potential to pronote a nore efficient
al l ocation of resources between the state and federal
regul atory agencies enabling them to cover the
project review responsibilities nore effectively.

Poi nt 4. W support the inproved
provi sions for resource agency involvenent under the
proposed nodifications. The original permt failed
to adequately safeguard threatened and endangered
species by assuring proper screening and kick out
opportunities by the resource agencies pursuant to
t he Endangered Species Act.

The pr oposed nodi fi cations i ncl ude
provisions for posting  of pr oj ect application
information so that the resource agencies can be kept
abreast of potential threats to Ilisted species
habi t at .

In addition, we support the provisions that
would alert the resource agencies imediately if a
permt application would involve a l|isted species
dat abase hit and woul d stop the authorization process
until that issue is resolved.

Poi nt 5. The avoi dance and mnim zing of
wet | ands destruction would be greatly enhanced under

this nodified permt. Projects with the potential
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for nore than mninmal inpact, would be nore assuredly
directed towards MXE individual permt review which
applies an alternative analysis conparable to the
C ean Water Act Section 404 guidelines.

Point 6. The nodified permt includes
reporting and evaluation procedures that require the
Corps to respond to problens identified in the
admnistration of the permt. W strongly support
t hat .

The final point. The Sierra dub strongly
favors the inproved public participation provisions
in the nodified permt. Qur organi zation supports
measures that encourage, rather than frustrate,
public participation. W believe that our nenbers
and the public at large will be able to nuch nore
effectively participate in the review process through
access to the RAMS dat abase.

In addition, racheting down the acreage
thresholds at which individual permt review by the
Corps would be required, i.e., bringing them down to
one acre, would trigger additional public oversight
of the program to the great benefit of Maryland' s
resources. Thank you very much.

M5. MORRI SON: The next speaker is Denise
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Qoert.

M5, OBERT: M/ nane is Denise oert. I''m
wth the National WIldlife Federation. The |ast nane
is spelled OBERT.

Thank you for the opportunity to provide
comment . M/ nane is Denise Chert and I'm the Md-

Atlantic Regional Oganizer for the National Wldlife

Feder ati on. I'"m also just getting over a cold so |
hope |I don't |ose ny voice. "Il try to keep this
short.

The Federation is the nation's |argest
menber supported conservation group. W work wth
our nenbers, state affiliates, and allies to protect
nature, wildlife, and the world we all share.

Wiile I'lIl keep ny oral remarks short and
general, we are submtting witten detailed coments
for the record. Over 35,000 nenbers of the National
WIldlife Federation reside in Maryl and. They drink
the water. They swim and fish in Mryland' s
wat er ways. They care very nmuch about the wldlife
and other resources that these waters and wetl ands
support.

It is especially on behalf of those nenbers

that we are here today to express our strong support
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for the proposed revisions to Maryland' s Ceneral
Wet | ands Permt Program

The revised Maryland Ceneral Permt wll
finally give Maryland waters the clean water
protection they need and deserve. For too long the
current Maryland SPGP has allowed the Corps to turn a
blind eye, as devel opers and industry dredge and fill
the very wetlands and waters the Corps is charged
with protecting. Ninety percent of Maryland s
remai ning wetland acres are located in the Chesapeake
Bay wat er shed.

The Corps’ existing permt allows the
destruction of up to five acres of wetlands under
each general perm t approved, with al nost no
meani ngful review or public notice or conment.

This reduced protection for Maryl and
streans, creeks, wetlands, and bays puts the water
quality, recreational value, and seafood industry of
t he Chesapeake and coastal bays in jeopardy.

Provisions of the Maryland General Permt
revisions that we particularly support, include
decreasing the upper |limt on inpacts to tidal and
nontidal waters, including wetlands, from five acres

under the current Maryland SPGP to one acre.
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Reducing this upper limt wll offer nore protection
to wetland and aquatic resources.

It is also nore consistent with the Corps
recently nodified nationwi de general permt and other
state permts. In addition, the revised permt
establishes nore specific conditions that wll
dictate what activity is eligible for authorization
under the general permt process.

These revised conditions will help ensure
that the use of Maryland's CGeneral Permt is limted
to activities that truly are of mninmal inpact
bringing Maryland's wetland permt system into
conpliance with the O ean Water Act.

Carifications will al so make t he
permtting process nore user-friendly by allow ng
project applicants to verify whether or not their
project is eligible for general permt authorization,
defining a process for resource agency and public
involvenent, and placing specific tinme limts on
activity authorization.

W urge the Corps to adopt these revisions
and others addressed in our witten statenent. Ve
woul d also |ike to suggest two further revisions that

will further strengthen the general permt process.
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First, we wurge the Corps to conduct a
t horough assessnent of the cunulative inpacts of
activities eligible for Mryland's General Permt
approval as required by the National Environnental
Policy Act.

W would also like to see the Corps
strengthen the proposed nodifications to reporting
evaluation activities by specifically including
assessnents of cunul ative inpacts.

Further, we believe the public must have
the opportunity to review all Maryland CGeneral Permt
applications and final General Permt decisions.
Under the proposed revisions, only activities under
certain categories wll require public notice and
al l ow opportunity for public comment.

W believe the Corps should expand the
opportunities for public coment to all categories
and al so i nprove public access to the infornmation.

I n sumary, t he Nat i onal Wildlife
Federation urges the Corps to nove quickly forward to
revoke the current statewi de general permt, and
adopt the proposed nodifications and sone additiona
witten revisions discussed above and in our witten

comments, to ensure conpliance wth the dean Water
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Act .

Doing so would result in a long over-due
victory for Maryland's people and its wldlife.
Thank you.

M5. MORRI SON:  Thank you.

The next speaker i s Robert Shreeve.

MR SHREEVE: |'m Robert Shreeve. The | ast
naned is spelled S HRE E V E | am representing
the Maryland State H ghway Admnistration. W at
State Hghway, find that the nodifications to the
MDOSPGP are, for the nost part, quite reasonable. W
think they are very environnental ly responsi bl e.

VW do have sone concerns, one of which is
the in-stream tine of year restrictions referred to
in the COVMAR chapters, but then to go on to |ist out
all the pieces, except they forget the yellow perch
restrictions of being February 15 to June 15. W
bel i eve that those restrictions are inportant.

Al of the inpact threshold, for the nost
part, generally state that "inpacts the streans and
wetlands of 500 linear feet with a total of 5,000
square feet."

SHA woul d propose that stream inpacts be

limted to less than 500 linear feet, wetland inpacts
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limted to less than 5,000 square feet, with a tota
i mpact of |less than 5,000 square feet.

That's to keep the neasurenents very
simlar to how things are neasured today so that
consi stency can be kept throughout the whol e process
of permtting and tracking inpacts.

Were conditions in the draft MSPG say
that an application nust be submtted to MXE through
MDE, RLQOA and OANCP process several activities that
just require 30-day pre-construction notification to
the MOE. W wuld like that revised to -- we
recoonmend revising it to say, application or
notification be submtted to ME, whichever 1is
appropri ate based on the type of work.

Category | Activities, Section A and B, are
primarily agricultural -rel ated or | andscape
managenent area-related activities. State H ghway
uses many of these activities in its’ maintenance of
right - of - ways. VW have used tide gates to reduce
sedi ment | oads and cul verts.

W certainly maintain our right-of-ways
very simlarly to a |andscape managenent area. Ve
would like to ask that the Corps of Engineers ensure

that we and other public utility agencies be able to
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utilize those Sections for sonme of our maintenance
activities.

(Section) C tal ks about scientific
nmeasur enent devi ces. Under soil investigation it
allows for soil testing within wetlands and streans.
W would like the Corps to clarify whether it allows
for the crossing of the streans and wetlands to get
to areas that need soil testing.

Under “Scientific Measurenent Devices”, a
lot are listed but they all seem to be stream
related and we would like to have clarified as to
whet her ground water nonitoring can be allowed under
“4” or whether that should go under Subsection 1
under “Scientific Measurenent Devices and Survey
Activities”.

Under Section D, Repair and Maintenance
Activities, Subsection 1, CGener al Mai nt enance,
di scusses that the activity is allowed for the
repair, rehabilitation, and replacenent of currently
servi ceabl e structure or fill

It goes on to state currently serviceable

as being usable in its” current condition or wth

sone nmai ntenance. It also says currently serviceable
does not nean a structure or fill that is so degraded
SAG CORP
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that it essentially requires reconstruction.

SHA contends that these are contradictory
statenents; that reconstruction and replacenent are
essentially the sane. The draft goes on to say the
activity authorizes repair and rehabilitation or

repl acenent of structures destroyed by storns and

f1 oods.

SHA asks that the Corps consider that, if
the design is still appropriate but the wear and tear
have taken a toll, the structures and the fills

shoul d be able to be replaced in-kind.

For “Arnoring Bridges and Causeways”, under
one of the conditions, there is a condition that
arnoring nmust not extend nore than 10 feet. There's
no directional orientation given. Typi cal |l y under
today's current standards, we are allowed to arnor
six feet channelward from the banks or from the
structure.

W can use scour protection to protect the
structure up to 25 feet up-stream and down-stream
W would like to have that condition nodified so that
it conforns to today's practices.

“Mai ntenance of Tidal Roadside D tches”,

SHA believes that this section should also apply to
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nontidal roadside ditches. The inpact threshold
shoul d be neasured -- the inpact thresholds for that
also state that the inpacts are neasured along the
centerline of the project.

W' re unclear and we believe it needs to be
clarified as to whether that neans that all the
ditches within that section are just neasured for
that section or whether the right-hand ditch and the
left-hand ditch are neasured separately. It's a big
deal .

Under Section E, Fill Activities, it talks
about mnor nontidal fills. W're concerned why they
broke out mnor nontidal fills, as opposed to m nor
tidal fills where nost other areas wthin the
application or the MXSPG referred to don't really
break it out one way or the other. W would like to
be able to include tidal fills in a mnor nature.

“Structural D scharges” -- one of the
condi tions under structural discharges, this is still
under “Fill Activities”, is that there cannot be any
changes to a structure w thin navigabl e waters.

SHA woul d request that the Corps consider
allowng widening of an existing structure, as |ong

as the inpact threshold is nmet and that the basic
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configuration of the structure is not changed.

“Cearing Debris and Wndfalls” -- one of
the conditions states that no equipnment in the
stream VW would like that clarified to say that
equi prent may reach into the streamw th an excavator
or arnored boom but that the equipnment itself nust
sit on the stream bank or the road crossing to renove
t he debris.

Section G Boat i ng/ Navi gati on- Rel at ed
Structure and Activities, SHA request that an
activity be added for the repair and replacenent of
fenders and dol phins for structure crossing navigable
waters to be included. These are safety itens and
generally need to be repaired or replaced as soon as
they are usually hit by a barge or tugboat.

W also, under Section H, Shoreline/Bank
Stabilization Activities, would I|ike Subsection 3,
Vegetative Stabilization, clarified as to is this
activity only for marsh establishnent areas or can it
be used for stream bank stabilization projects.

No. 5 deal s with nont i dal bank
stabilization and we would like to clarify that, or
we would like to have that clarified, as to if it can

include in-stream grade control structures such as
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cross vanes and rock vanes. Thank you.

M5. MORRISON:. Thank you. Next speaker is
Jenni fer A osa.

M5. AICSA:  Thank you. M nane is Jennifer
Aiosa. The last nane is spelled A1 OS A [|I'mhere
toni ght representing the Chesapeake Bay Foundati on.
The Chesapeake Bay Foundation is the [|argest
nonprofit organization in the region dedicated
primarily to the restoration and protection of the
Chesapeake Bay.

W have over 40,000 nenbers in Maryland
al one. In addition to the coments that |I'm
presenting here tonight, we'll also be submtting
nore detailed witten comments for the record.

In general, | would like to say that the
Chesapeake Bay Foundation is pleased wth the
proposed revisions to the Maryland State Programmatic
Ceneral Permt. W are particularly supportive of
the proposed reductions in thresholds from five and
three acres to one acre.

W are also particularly supportive of the

reduction in Category | maxinmum inpacts of 5,000

square feet and 500 linear feet. W believe these

are inmportant and they wll provide additional
SAG CORP
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environnmental protection, as well as inproved review
of environnental inpacts.

W also Dbelieve it is particularly
inmportant that we be consistent, or nore consistent,
with the recently nodified nationwide permts and
ot her state programmati c gener al permts,
particularly in New Engl and.

| think it is also inportant to note that
Virginia is enbarking on devel opi ng nont i dal
regulations in their state and they are particularly
interested in seeing what Maryland is going to do
regarding their state programmati c general permt.

| think it's inportant for the protection
of the Chesapeake Bay that we have sone regional
consi stency anong our general permtting prograns.

A few others things that the Chesapeake Bay
Foundat i on S particularly supportive of S
inprovenents and clarifications in the permtting
processes as we see them

W are particularly supportive of the
verification process as it's indicated in the
proposed nodifications. W think it's also inportant
that there's a nore definitive process for resource

agency, as well as public, involvenent.
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W are al so supportive of the specific tinme
[imts on permt activity authorization as it's
clarified in the proposed nodifications. W also are
particularly supportive of t he conpl i ance
confirmation that wll be included as part of the
State Programmatic General Permt.

In addition, we are particularly supportive
of the general conditions, as well as the activity
specific conditions, that have been included in the
proposed nodification of the State Programmatic
Ceneral Permt.

W Dbelieve that these conditions would
truly Iimt the use of the SPG to only activities
with mninal inpact and woul d, t her ef ore, be
consistent with the original intent of the SPGP.

W are supportive of nost Category |
activities requiring an application to MXE, and
supportive as well of the best nmanagenent practices
that are included as part of the general and
activity-specific requirenents.

Wiile we do strongly support the proposed
nodified permt, we do believe there's room for sone
further strengthening during the re-issuance of the

SPGP.
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First and forenost, we believe that we need
to have increased opportunity for public involvenent.
Only Category Il11(b) activities would require public

notice and allow for opportunity for citizen input.

W would like to see the Corps and ME
inprove the availability of information, perhaps
using electronic access, to nore readily nake
avail able information to the public and the resource
agencies and increase opportunities for public review
and i nvol venent .

Ve al so t hi nk t hat t he pr oposed
i nprovenents in tracking and reporting and eval uating
activities, while they are good under these proposed
nodi fications, we do believe there's roomfor further
strengthening specifically where the assessnent of
cumul ative inpacts i s concerned.

W believe that the Corps and MXE shoul d
consistently seek to avoid and mnimze inpacts and
should be tracking and evaluating the cunulative
environnmental inpacts of all authorized activities.

W do have a few specific comments and
guestions, again which will be el aborated upon in our

witten comments.
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One that | wanted to bring up tonight is
under Category H, which is “Shoreline Stabilization
and Shoreline Activities”, we do have a question on
H1l), H2, H4), and H5) regarding the |[|anguage
that says, "Authorization of inmpacts to no nore than
10 percent of any adjacent marsh, wetland, or
subnerged aquatic vegetation."

W believe that the Corps and MDE and need
to clarify that statenent. W see no quantification
of a total cap on inpacts as there are with other
Category | activities of 5,000 square feet. W would
like to see a clarification of that.

As | said earlier, and | think other
colleagues of mne have said, we do believe that
this, in general, is a significant inprovenent over
the existing Maryland State Programmatic GCeneral
Perm t and we woul d encour age t hat t hese
nmodi fi cati ons be adopted. Thank you.

M5. MORRISON.  Thank you. Next speaker is
Neal Fitzpatrick.

MR FI TZPATRI CK: M  nanme is Neal
Fitzpatrick and 1'Il spell Neal because usually that
has nore difficulty than Fitzpatrick. It's NE A L.

| represent the Audubon Naturalist Society which is
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a 10,000 nenber, Metropolitan/Washi ngton area-based

i ndependent Audubon group, wth about 5,000 nenbers
in Maryl and. W are very pleased to be here to
support t he pr oposed changes in t he State
Programmatic General Permt for Maryl and.

| support what ny col |l eagues have said from
the Sierra Cub and from the National WIldlife
Federation and from the Chesapeake Bay Foundati on.
In particular, the reducing of the thresholds and in
particul ar, the inproved screening for rare,
t hr eat eni ng, and endanger ed speci es i npact.

In particular, the addressing of the
cumul ati ve inpact issues. In fact, I would like for
there to be a witten evaluation of the cunulative
I mpact s. 'l be nore specific in ny witten
comments that I'lIl submt by the 15th

In particular, the inprovenents that have
been nmade on the resource agency involvenents and
Fish and Wldlife Service access to the database. |
think it would be a good idea to have a 30-day
i nteragency review and coment period for Category
1l permts. | don't believe that any permt should
be authorized until all endangered species issues are

addr essed.
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The public notice process needs to be
i mproved. Maybe it would be a good idea to have
internet access to all applications just for review,
not necessarily for comment. | think there should be
internet access to all decisions. Al so internet
access to the annual nonitoring reports.

| am on the list. | get notices. | did

respond to the National Harbor notice that went out

i n Septenber. I requested a 30-day extension. I
requested a field trip. Haven't heard back. "' m
hoping under the new program there wll be nore
timely responses. Usually | hear back. | just

haven't heard back by today.

| think it would be a good idea to eval uate
the program at the md-point of the five-year cycle.
Maybe having a two-year evaluation and a four-year
eval uati on. That would give people enough tinme to
| ook at what's been acconplished and get ready for
the next five-year cycle.

Final ly, Tom Horton raised a really
interesting point in his State of the Bay publication
which | would like to raise, and that's the problem
we wll have in these additional protections if the

staff at the Corps of Engineers and at the Maryl and
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Departnent of the Environnent is not adequate for the
j ob.

| don't think there's been enough of a
di scussion about the staff resources that's going to
go into the needed inprovenents that are proposed and
whet her there's an expanded budget that has been
calculated from both MDE s perspective and from the
Cor ps’ perspecti ve.

There is strong public support for these
i nportant inprovenents. Unless the staff is adequate
to the task, I'mafraid we are going to be frustrated
by anot her problem Not necessarily the | anguage in
the MDSPGP but in the needed resources for the
agencies to acconplish the goals. | don't know what
to do with that other than to pose it as a question.

Thank you.

M5. MORRISON:. Thank you. Next speaker is
Larry Li ebesman.

MR LIEBESMAN.  Wth that entrance, Linda,
| don't know what to say. Thank you. M/ nane is
Larry Liebesman with the law firm of Linowes and
Bl ocher in Silver Spring. |'ve been in the wetl ands
program for at |east one or two years going back to

nmy days in the Federal Governnent and the last 12
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years in the private sector

What | would like to do is sort of briefly
give ny perspective of what | see are the changes
going on with the State Programmatic Ceneral Permt
and why | think things have inproved, but that there
is still alot of roomfor significant inprovenent.

As we go back to the early days of the
State Nontidal Wtlands Protection Program the idea
was to work in partnership between the state and the
Arny Corps so that we achieve both better protection
of the resource but better guidance to the regul ated
conmuni ty.

There's been a lot of work in that
direction over the last 10 to 12 years. W try to
get assunption through. That didn't work. Then we
fell back to the idea of the State Programmatic
Ceneral Permt.

The idea of the State Programmatic Cenera
Permt was to recognize that the state has a well-
devel oped wetl ands and waterways protection program
that the resources were there to make sure that it
continued to function to achieve the no net |oss goal
of the state program and that the Corps would be a

partner in that regard.
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| think what we've seen since the State
Programmatic Ceneral Permt was issued back in '96,
is alot of progress toward that end. Still a lot of
problens but the idea that the state would be sort of
the primary regul ator working closely with the Corps,
and that the idea of a federal safety net to protect
wet | ands and waters, was maybe much | ess of a concern
here in Maryland than it is in other states around
the country.

Indeed, | think the record in terns of
wet| ands protection, in terns of the kinds of |osses
that have taken place here over the last five years,
is pretty commendable. | think MDE is doing a pretty
good job and they are trying to work wth the
regul ated conmunity.

That sort of brings ne to probably ny
bi ggest concern with what | see in this change, and
that is lowering the inpact down to one acre for the
applicability of the proposed changes to the genera
permt.

The assunption that | see underlying this

change is that anything above one acre requires the

federal safety net. It requires an individual Arny
Corps Section 404 for a permt. G herwi se, the
SAG CORP
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resource will not be protected adequately.

It would also involve a nore detailed
review by the Corps to nmake sure that that happens.
That is, that the state can't do that effectively and
essentially you have to have two parall el processes.

| don't believe that's really supported by
the data, by the record that's gone on over these
| ast five years, by the idea of getting the regul ated
community to buy into the process to provide clear
gui dance to the regulated comunity, and to nake sure
t hat there are incentives to wirk wth the
regul at ors.

What | fear right now is that, if indeed
this one acre limt is adopted across the board, no
matter how valuable or invaluable the resource is,
and we are all assum ng that anything above one acre,
even for a very |lowvalue wetland, neans that the
inpacts are nore than mninmal, is going to create
havoc and could have a very negative affect on how
this process works, how the agenci es work together.

What it neans, it seens to ne, is that
you're going to tell the regulated community that
they have to now spend a lot of time going through

this individual permt process, even if there are
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parallels, even if they are working together with the
state, and that there has to be review, public
i nterest anal ysi s, envi ronment al assessnent and
conpl i ance. Al those reviews that go with the
individual permt process delay things and don't
necessarily lead to a better result environnentally.

I would submt there could be sone
trenendous di sincentives on the part of the regul ated
community to try to avoid and try to mnimze and try
to deal with this process efficiently.

Unfortunately, that's a bad result. That's
not what this whole programis all about. That's not
what's com ng out of Washington. | think if you | ook
at the data, the Corps has even said in Washington in
their environmental assessnent they issued in '98,
when they |ooked at how the issues are across the
country, they said it's possible that you could have
an inmpact of four to five acres and be m ni nal .

It's possible you could have an inpact of
under an acre and be nore than m ninmal. Yet, what
this proposal does is it says, as soon as you are a
drop above one acre, it's by definition nore than
mninmal and you have to go through this individual

process. | don't think that is founded by the data
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It's not supported by the success that we've seen in
thi s program

| would strongly urge the Corps to fal
back to the idea of a five-acre -- stay with the idea
of a five-acre cap for nontidal, three acre for
tidal, and allow the public process to nove forward
allowing a certain situation.

| f you are above an acre through the public
notice process, coments of the agencies, for the
Corps to nake a decision, yes, nmaybe we want to go
t hrough the I P process.

In other situations, maybe not recognizing
you can't get below that acre, but maybe there are
sufficient safeguards, sufficient protections to nake
sure that the resource is protected, and yet the
goals of the project are net. Elimnating that
discretion seens to nme is going to be a trenendous

di si ncenti ve.

Again, | strongly urge that we stick wth
the five-acre cap. | don't think the public is going
to be harned. There's adequate opportunity for
notice and coment. Adequate opportunity to present

Vi ens.

Certainly the resource agencies, EPA and

SAG CORP
4218 LENORE LANE, N.W.
(202) 797-2525 WASHINGTON, D.C 20008 VIDEO;TRANSCRIPTIONS



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Fish and Wldlife Service can comment. They are at
the table like they are right now | strongly urge
you to discard this one-acre cap and stick with where
we are right now.

As far as other issues are concerned, |
think that there is certainly room to inprove the
predictability in terns of the alternatives analysis.
W have to work at better guidance and how you | ook
at practical alternatives.

| think we have to work at dealing wth
sone of the inefficiencies in the process and the
standard operating procedures to nake sure that they
work better. To look at the time frames for how the
process i s worKking.

This whole issue of isolated wetlands, |

know is very controversial and it's now before the

Suprenme Court right now | see the Corps is sort of
kicking it out of Category I. | understand where
you're comng from I would like to see where the

Suprene Court is going to cone down on that issue to
make certain decisions depending on how they m ght
rul e.

| guess, in conclusion, on behalf of the

groups | represent and the process that 1've been
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very close to over these many years, | think you need
to take a step back and | ook at sone of these issues
and | ook especially at this cap. | would submt stay
wi th what we have. Thank you

M5. MORRI SON:  Thank you.

Maria, do we have any ot her speakers?

Does anybody else who didn't sign up w sh
to speak? GCkay. Thank you very nuch. That ends the
hearing tonight.

(Whereupon, at 6:13 p.m the hearing was adjourned.)
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