
DEPARTMENT OF THE ARMY 
U.S. ARMY CORPS OF ENGINEERS, BALTIMORE DISTRICT 

REGULATORY DIVISION 
2 HOPKINS PLAZA 

BALTIMORE, MARYLAND 21201-2930 

CENAB-ORP-N 29 July 2026 

MEMORANDUM FOR RECORD 

SUBJECT: United States Army Corps of Engineers (Corps) Approved Jurisdictional 
Determination in accordance with the “Revised Definition of ‘Waters of the United 
States’”; (88 FR 3004 (18 January 2023) as amended by the “Revised Definition of 
‘Waters of the United States’; Conforming” (8 September 2023) NAB-2025-00574-M46 
(Lands of John & Renee McGonigle/67 Oak Rd, Perryville, Md/Approved JD).1  

BACKGROUND. An Approved Jurisdictional Determination (JD) is a Corps document 
stating the presence or absence of waters of the United States on a parcel or a written 
statement and map identifying the limits of waters of the United States on a parcel. 
Approved JDs are clearly designated appealable actions and will include a basis of JD 
with the document.2 Approved JDs are case-specific and are typically made in response 
to a request. Approved JDs are valid for a period of five years unless new information 
warrants revision of the determination before the expiration date or a District Engineer 
has identified, after public notice and comment, that specific geographic areas with 
rapidly changing environmental conditions merit re-verification on a more frequent 
basis.3 

On 18 January 2023, the Environmental Protection Agency (EPA) and the Department 
of the Army (“the agencies”) published the “Revised Definition of ‘Waters of the United 
States,’” 88 FR 3004 (18 January 2023) (“2023 Rule”). On 8 September 2023, the 
agencies published the “Revised Definition of ‘Waters of the United States’; 
Conforming”, which amended the 2023 Rule to conform to the 2023 Supreme Court 
decision in Sackett v. EPA, 598 U.S., 143 S. Ct. 1322 (2023) (“Sackett”). 

1 When documenting aquatic resources within the review area that are jurisdictional under the Clean 
Water Act, use an additional MFR and group the aquatic resources on each MFR based on the TNW, the 
territorial seas, or interstate water that they are connected to. Be sure to provide an identifier to indicate 
when there are multiple MFRs associated with a single Approved JD request (i.e., number them 1, 2, 3, 
etc.). 
2 33 CFR 331.2. 
3 Regulatory Guidance Letter 05-02. 
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This Memorandum for Record (MFR) constitutes the basis of jurisdiction for a Corps 
AJD as defined in 33 CFR §331.2. For the purposes of this Approved JD, we have 
relied on Section 10 of the Rivers and Harbors Act of 1899,4 the 2023 Rule as 
amended, as well as other applicable guidance, relevant case law, and longstanding 
practice in evaluating jurisdiction. 

1. SUMMARY OF CONCLUSIONS.

a. Provide a list of each individual feature within the review area and the
jurisdictional status of each one (i.e., identify whether each feature is/is not a water of 
the United States and/or a navigable water of the United States).  

i. Oak Road Stream is a Jurisdictional Water of the United States under Section
404 of the Clean Water Act. 

2. REFERENCES.

a. “Revised Definition of ‘Waters of the United States,’” 88 FR 3004
(18 January 2023) (“2023 Rule”) 

b. “Revised Definition of ‘Waters of the United States’; Conforming” 88 FR 61964
(8 September 2023) 

c. Sackett v. EPA, 598 U.S., 143 S. Ct. 1322 (2023)

d. “Memorandum To The Field Between The United States Department Of The
Army, United States Army Corps Of Engineers And The United States Environmental 
Protection Agency Concerning The Proper Implementation Of ‘Continuous Surface 
Connection’ Under The Definition Of “Waters Of The United States” Under The Clean 
Water Act” (12 March 2025) 

e. January 2023 Rule preamble at 88 FR 3090

3. REVIEW AREA. The review area includes the entire 0.19-acre Tax Map 35, Grid 22,
Parcel 14, located at 67 Oak Road, Perryville, Cecil County, Maryland (N 39.5486133,
W -76.0072935). The area of review is bounded by the blue outline in Attachment 1 to
Enclosure 1.

4 USACE has authority under both Section 9 and Section 10 of the Rivers and Harbors Act of 1899 but for 
convenience, in this MFR, jurisdiction under Rivers and Harbors Act of 1899 will be referred to as Section 
10.
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4. NEAREST TRADITIONAL NAVIGABLE WATER (TNW), THE TERRITORIAL SEAS, 
OR INTERSTATE WATER TO WHICH THE AQUATIC RESOURCE IS CONNECTED. 
 
The nearest downstream connection to Oak Road Stream is the North East River which 
is either directly connected or has a temporary sand berm that forms (varies dependent 
upon conditions from 0-35 feet) east of the edge of the review area. Adjacent to the 
area of review, the North East River is subject to the ebb and flow of tide, and drains 
into the Chesapeake Bay, and then into the Atlantic Ocean. The Atlantic Ocean is a 
territorial sea for a distance of 3 nautical miles off the coast under the Corp’s 
Jurisdiction. 
 
5. FLOWPATH FROM THE SUBJECT AQUATIC RESOURCES TO A TNW, THE 
TERRITORIAL SEAS, OR INTERSTATE WATER.  
 
Based on digital elevation models and aerial imagery, Oak Road Stream originates 
upstream of the area of review. At the most upstream end of the stream within the area 
of review, the stream flows from west to east, towards the North East River. Based on 
detailed review of aerial imagery and observations made by the Corps on 11 April 2025, 
Oak Road stream flows into the North East River at the easternmost boundary of the 
area of review. The North East River then flows into the Chesapeake Bay, 
approximately 1.25 miles from the limits of the area of review. The Chesapeake Bay 
then flows south for approximately 200 miles into the Atlantic Ocean.  
 
6. SECTION 10 JURISDICTIONAL WATERS5: Describe aquatic resources or other 
features within the review area determined to be jurisdictional in accordance with 
Section 10 of the Rivers and Harbors Act of 1899. Include the size of each aquatic 
resource or other feature within the review area and how it was determined to be 
jurisdictional in accordance with Section 10.6  
 
N/A 
 
7. SECTION 404 JURISDICTIONAL WATERS: Describe the aquatic resources within 
the review area that were found to meet the definition of waters of the United States in 
accordance with the 2023 Rule as amended, consistent with the Supreme Court’s 
decision in Sackett. List each aquatic resource separately, by name, consistent with the  
 

 
5 33 CFR 329.9(a) A waterbody which was navigable in its natural or improved state, or which was 
susceptible of reasonable improvement (as discussed in § 329.8(b) of this part) retains its character as 
“navigable in law” even though it is not presently used for commerce, or is presently incapable of such 
use because of changed conditions or the presence of obstructions. 
6 This MFR is not to be used to make a report of findings to support a determination that the water is a 
navigable water of the United States. The district must follow the procedures outlined in 33 CFR part 
329.14 to make a determination that water is a navigable water of the United States subject to Section 10 
of the Rivers and Harbors Act of 1899. 
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naming convention used in section 1, above. Include a rationale for each aquatic 
resource, supporting that the aquatic resource meets the relevant category of “waters of 
the United States” in the 2023 Rule as amended. The rationale should also include a 
written description of, or reference to a map in the administrative record that shows, the 
lateral limits of jurisdiction for each aquatic resource, including how that limit was 
determined, and incorporate relevant references used. Include the size of each aquatic 
resource in acres or linear feet and attach and reference related figures as needed. 
 

a. Traditional Navigable Waters (TNWs) (a)(1)(i): N/A 
 

b. The Territorial Seas (a)(1)(ii): N/A 
 

c. Interstate Waters (a)(1)(iii): N/A 
 

d. Impoundments (a)(2): N/A 
 

e. Tributaries (a)(3): Oak Road Stream, is Jurisdictional under Section 404 of the 
Clean Water Act. The stream receives overland flow from upstream areas of the 
watershed before it enters the area of review. Within the area of review, Oak Road 
Stream flows west to east, then flowing to the shoreline of the North East River, a TNW. 
The North East River then flows into the Chesapeake Bay and Atlantic Ocean. Within 
the review area this stream was delineated with an area of 850 square feet and a length 
of 170 linear feet, with the lateral limits defined by the ordinary high water mark.  
 
In 33 CFR 328.3 (3) of the Clean Water Act as Amended, describes tributaries as 
“Tributaries to waters identified in paragraph a(1) or (2) of this section that are relatively 
permanent, standing or continuously flowing bodies of water.” 
 
The ordinary high water mark establishes the upper limits of Corps jurisdiction absent 
wetlands. Regulatory Guidance Letter 05-05 (Corps 2005) notes that the Corps 
regulations define the term “ordinary high-water mark” for purposes of the Clean Water 
Act lateral jurisdiction at 33 CFR 328.3(e), which states: 
 
“The term ordinary high water mark means that line on the shore established by the 
fluctuations of water and indicated by physical characteristics such as a clear, natural 
line impressed on the bank, shelving, changes in the character of soil, destruction of 
terrestrial vegetation, the presence of litter and debris, or other appropriate means that 
consider the characteristics of the surrounding areas.” 
 
This definition sets the requirements to be used to determine if an ordinary high water 
mark was present within the assessed stream reach of Oak Road Stream, and if so, 
where the ordinary high water mark was located. Site visits were conducted to 
document stream conditions and flow contribution. As such, the Corps observed Oak  
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Road Stream on two days, 11 April 2025 and 1 April 2026 in order to determine if an 
ordinary high water mark was present. Photographs of the site were collected on  
1 April 2026. There are no well-defined wet and dry seasons in the state of Maryland. 
Maryland's climate is relatively uniform in precipitation distribution, with maximum 
precipitation during late spring and summer. The wetter season is considered to be 
between early April and late August. Both site visits occurred near the beginning of the 
wetter season in Maryland. During the 2025 site visit, it was actively raining. During the 
2026 site visit, there had not been rain in several days. Flowing water was observed in 
the stream channel during both site visits.  
 
At both visits, a distinct vegetation break was observed in the streambank, with 
vegetation present above the ordinary high water mark and absent below the ordinary 
high water mark. The most downstream section of the stream appears to have been 
manipulated to include concrete cinder block bank stabilization. An ordinary high water 
mark was observed by water stain on the concrete cinder blocks during the  
1 April 2026 site visit (Figure 1). 
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In 2025, the Corps observed water in the channel, flow through the channel, ordinary 
high water mark on the stream banks and concrete lined stream channel, and also 
observed the stream water flowing directly into the North East River. 
 
In 2026, the Corps observed slow flowing water in the channel, ordinary high water 
mark on the stream banks and concrete lined stream channel, slow flow conditions, 
debris piles within the channel from higher flows, frogs, fish, algae, bed and bank, and a 
pedestrian bridge across the stream. In addition, the Corps noted remnant piles along 
the southern bank, where previous land owners had installed streambank erosion 
protection devices, that had since failed, only the piles remained. Within the lower 
section of the concrete lined stream banks, the Corps observed approximately 5 inches  
 

Figure 1: Photograph from the 1 April 2026 site visit, displaying the northern cinderblock 
stream bank with ordinary high water mark staining on the cinder blocks noted with the 
yellow arrow. 
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of vertical sand that appears to have been deposited from the North East River. The 
surface flow from the Oak Road Stream appeared to cease, and the ordinary high water 
mark was lost downstream of the concrete blocks on the sand shoreline of the North 
East River. The streamflow was lost approximately 5 feet from the Mean High Water 
(MHW) rack line on the beach of the North East River. 
 
Based on the above definition of ordinary high water mark, the Corps has determined 
that the ordinary high water mark follows the break lines along both streambanks 
towards the concrete cinder block stream banks, where the ordinary high water mark 
follows the water stain line, and then to the elevated sand section. In the Sackett 
v. Environmental Protection Agency, 598 U.S. 651 (2023), Justice Alito’s majority 
opinion establish the “continuous surface connection” test and briefly noted that 
“temporary interruptions” such as low tides or dry spells would not defeat jurisdiction. 
Furthermore, Justice Kavanaugh implied in his concurrence that surface connection 
may be severed by easily shifted sand in the event of storms or tides. In these cases 
where the continuous surface connection is ambiguous the agencies shall evaluate on a 
case by case basis. In this case, temporary interruptions between the cinderblock wall 
and the high tide line are dependent upon sediment load and the subsequent travel of 
the water through the sand to the North East River. Surface flow may occur during high 
flow events, but aerial images below will demonstrate that precipitation is not the only 
factor on whether the tributary is directly connected to the North East River. 
 
Though Oak Road Stream only has a surface connection to the North East River and 
the Atlantic Ocean sporadically, a surface connection is not required to establish 
jurisdiction of a relatively permanent stream. A surface connection is only a requirement 
when assessing the jurisdiction of wetlands and not required when assessing 
jurisdiction of a tributary. To assess jurisdiction of tributaries, there are two elements 
that must be present: 1) the tributary must be relatively permanent, and 2) have a 
downstream connection to a TNW.  
 
To make this determination multiple aerial and satellite imagery from Google Earth Pro, 
as well as Global Enhanced GEOINT Delivery Pro (GEGD Pro), were examined. Aerial 
images from 2006 through 2026 that did not have vegetative cover over the stream 
show there to be water present in Oak Road Stream, establishing the relative 
permanence of the stream (Attachment 2 to Enclosure 1). 
 
The National Hydrography Dataset (NHD) was retired as of October 1, 2023 (USGS 
2026) and is superseded by the higher resolution National Hydrography Dataset Plus 
(NHD+) Dataset (USGS 2026 b). Based on information in the USGS’s NHD+ dataset, 
Oak Road Stream is not mapped. 
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In preparation for the site visit precipitation records were obtained from the United 
States Department of Commerce National Oceanic & Atmospheric Administration 
station located in Charlestown, Cecil County Maryland (39.5725, -75.9857), which is 
approximately 2 miles north of Oak Road Stream. The precipitation gauge is located 
within the same HUC-12 as Oak Road Stream (HUC 12 020600020104, North East 
River-Frontal Chesapeake Bay). The terrain between the site location and the 
precipitation gage as well as the adjacent areas, is consistent with a large flat plain 
along the North East River. Thus, precipitation recorded at the gage should be fairly 
representative of what was received at the review site. During both site visits, Oak Road 
Stream had water present which filled the stream from bank to bank, except for the last 
approximately 6 feet of the cinder block stream channel during the 2026 site visit, which 
had a partial blockage of flow due to a sand berm that restricted the flow to the northern 
side of the stream. 
 
Due to the variability in the downstream connection further analysis was required to 
determine of the tributary was jurisdictional. In order to determine if the connection to 
the TNW was only caused by precipitation events, dated aerial images were utilized to 
document direct surface connectivity. The Corps documented water flowing in the Oak 
Road Stream into the North East River on eleven dates spanning from 28 June 2024 
through 26 September 2025. The aerial images depict a continuous surface connection 
from the Oak Road Stream into the North East River on 6 dates. The Corps examined 
tide conditions using the NOAA tide station of Chesapeake City, Maryland and drought 
conditions using the Antecedent Precipitation Tool on the dates and times of the aerial 
images. Six of the eleven aerial images showed a continuous surface connection to the 
MHW line of the North East River, regardless of tide, drought and normal conditions 
(Figures 1 through 11 of Attachment 2 to Enclosure 1). With the documentation of a 
continuous surface connection to the North East River at various times throughout a two 
year span, regardless of tide of climatic conditions, the Corps has established Oak 
Road stream as a relatively permanent water which contributes flow to a 
TNW/downstream connection.  
 
Date of Aerial  Connected to 

A(1) 
Time of Aerial 
(EST) 

Tide Conditions 

09/26/2025 Connected 10:30 LT at 0830 Normal/Moderate 
drought 

9/12/2025 Not connected 10:43 LT at 9:05 Normal/Moderate 
drought 

9/3/2025 Not connected 13:48 LT at 14:00 Normal/Moderate 
drought 

8/26/2025 Not connected 11:04 HT at 13:10 Normal/Moderate 
drought 

3/12/2025 Connected 10:43 HT at 10:00 Normal/Moderate 
drought 
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10/25/2024 Not connected 10:40 LT at 08:20 Normal/incipient 
drought 

9/19/2024 Connected 10:41 HT at 09:20 Normal/incipient 
drought 

9/3/2024 Not connected 10:54 HT at 11:30 Normal/moderate 
drought 

9/2/2024 Connected 10:54 HT at 11:00 Normal/moderate 
drought 

8/14/2024 Connected 10:39 LT at 12:00 Normal/incipient 
drought 

6/28/2024 Connected to 
MHW line 

13:58 HT at 16:00 Wetter than 
normal/incipient 
drought 

The Corps observed through both aerial imagery and during the site visit that a 
continuous surface connection between the Oak Road Stream and North East River is 
not constant. Historic six inch resolution imagery taken every 2 years from 2023 to 2010 
displays a clear and constant connection to the TNW (Maryland iMAP) (Attachment 2 to 
Enclosure 1). More recent imagery and the site visit display that there is a short sand 
segment which sometimes appears that disrupts the surface connection for 
approximately 4 feet or less from the MHW line.  The stream is standing/flowing and 
permanent prior to connecting to the sand shore prior to the MHW line, as the aerial 
images show the connection is dependent on how sediment settles on a particular event 
either from a particularly high tide, or a high flow from the stream. 

It is also possible that the stream connection could exist by traveling through the very 
porous sand instead of the surface. When a stream disappears into the sand at the 
beach, this is known as a losing stream effect, it is caused by an interaction between 
surface water. Due to beach sand being highly porous, the stream water drains 
downward, flowing beneath the sand to meet the North East River underground. The 
mechanics of this phenomenon involve specific interactions with the local water table. 
The stream disappears because the local groundwater level (water table) is lower than 
the stream bed. This forces gravity to pull the stream's water down through the sand to 
recharge the aquifer. Instead of vanishing completely, the stream becomes 
a subterranean flow. The water travels through the spaces between sand and gravel 
grains beneath the beach. As the tide rises, the ocean pushes a wedge of water inland, 
which can raise the local water table. This can cause the "lost" stream to occasionally 
bubble back up to the surface further down the beach.  

In addition, the imagery clearly shows a sediment fan forming at the confluence where 
Oak Road Stream discharges into the North East River. This sediment deposit appears 
to cause short, localized disruptions in the surface water connection prior to reaching  
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the MHW line. The accumulation is highly dynamic; high tides and strong winds 
periodically redeposit the material, which is later flushed out during high-flow stream 
events. This ongoing, responsive movement of sediment highlights the direct 
hydrological relationship between these two waterbodies. 

After examination of these aerial imagery and historic maps, the Corps has determined 
that Oak Road Stream is a natural stream that has been heavily modified. Jurisdictional 
tributaries can be natural, man-altered, or man-made. While the lower reach of Oak 
Road Stream has been confined in an artificial channel, the most modified section of the 
stream is the part downstream from where the stream meets the sand shoreline of the 
North East River, on the property in question. 

During two site visits, Oak Road Stream had water present which filled the stream from 
bank to bank. This information documents the fact that the assessed reach of Oak Road 
Stream is a relatively permanent tributary. 

In conclusion, Oak Road Stream is a relatively permanent waterway and aerial imagery 
confirms that a direct surface hydrologic connection is present during at least 50 percent 
of documented conditions. While localized sediment accumulation may temporarily 
disrupt surface flow, a continuous connection is maintained via shallow subsurface flow 
over a distance of less than 10 feet. This subsurface flow, paired with the active 
sediment transport driven by interacting tidal and stream flows, establishes a clear 
physical link that supports USACE regulatory jurisdiction. 

f. Adjacent Wetlands (a)(4): N/A

g. Additional Waters (a)(5): N/A

8. NON-JURISDICTIONAL AQUATIC RESOURCES AND FEATURES

a. Describe aquatic resources and other features within the review area identified in
the 2023 Rule as amended as not “waters of the United States” even where they 
otherwise meet the terms of paragraphs (a)(2) through (5). Include the type of excluded 
aquatic resource or feature, the size of the aquatic resource or feature within the review 
area and describe how it was determined to meet one of the exclusions listed in 33 CFR 
328.3(b).7  

N/A 

7 88 FR 3004 (January 18, 2023) 
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b. Describe aquatic resources and features within the review area that were 
determined to be non-jurisdictional because they do not meet one or more categories of 
waters of the United States under the 2023 Rule as amended (e.g., tributaries that are 
non-relatively permanent waters; non-tidal wetlands that do not have a continuous 
surface connection to a jurisdictional water).  
 
N/A 
 
9. DATA SOURCES. List sources of data/information used in making determination. 
Include titles and dates of sources used and ensure that information referenced is 
available in the administrative record. 
 

a. Site visits on 11 April 2025 and 1 April 2026. 
 

b. Corps (United States Army Corps of Engineers). 2005. Ordinary High Water 
Mark Identification. Regulatory Guidance Letter 05-05. Washington, DC: United States 
Army Corps of Engineers. Available at: https://www.usace.army.mil/Missions/Civil-
Works/Regulatory-Program-and-Permits/Guidance-Letters/. 
 

c. USGS (United States Geological Survey). Maps are available through USGS The 
National Map Download Application Accessed on 3 April 2026. Available at: 
https://apps.nationalmap.gov/downloader/. 
 

d. USGS. 2026. National Hydrography Dataset Landing Webpage. Accessed  
3 April 2026. Available at https://www.usgs.gov/national-hydrography/national-
hydrography-dataset. 
 

e. USGS. 2026 b. National Hydrography Dataset Plus dataset. Accessed  
3 April 2026. Available at 
https://www.arcgis.com/apps/mapviewer/index.html?url=https://hydro.nationalmap.gov/a
rcgis/rest/services/NHDPlus_HR/MapServer&source=sdUSGS. 

 
f. USGS. 2026 c. National Hydrography Dataset Viewer. Accessed 3 April 2026. 

https://apps.nationalmap.gov/viewer/. 
 
g. Maryland Department of Natural Resources. 2026. Watershed Resources 

Registry, Maryland Registry. Accessed 3 April 2026. Available at: 
https://watershedresourcesregistry.org/states/maryland.html. 
 

h. Nationwide Environmental Title Research, LLC. 2026. Historic Aerials, 67 Oak 
Road, Perryville, Cecil County, Maryland. Accessed 3 April 2026. Available at: 
https://www.historicaerials.com/viewer. 
 

https://www.usace.army.mil/Missions/Civil-Works/Regulatory-Program-and-Permits/Guidance-Letters/
https://www.usace.army.mil/Missions/Civil-Works/Regulatory-Program-and-Permits/Guidance-Letters/
https://apps.nationalmap.gov/downloader/
https://www.usgs.gov/national-hydrography/national-hydrography-dataset
https://www.usgs.gov/national-hydrography/national-hydrography-dataset
https://www.arcgis.com/apps/mapviewer/index.html?url=https://hydro.nationalmap.gov/arcgis/rest/services/NHDPlus_HR/MapServer&source=sdUSGS
https://www.arcgis.com/apps/mapviewer/index.html?url=https://hydro.nationalmap.gov/arcgis/rest/services/NHDPlus_HR/MapServer&source=sdUSGS
https://apps.nationalmap.gov/viewer/
https://watershedresourcesregistry.org/states/maryland.html
https://www.historicaerials.com/viewer
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i. State of Maryland. (n.d.). MD iMAP: Maryland’s mapping & GIS data portal. State 
of Maryland. High resolution six-inch imagery years 2014-2024.  
https://imap.maryland.gov/. 
 
10. OTHER SUPPORTING INFORMATION.  
 
N/A 
 
11. NOTE: The structure and format of this MFR were developed in coordination with 
the EPA and Department of the Army. The MFR’s structure and format may be subject 
to future modification or may be rescinded as needed to implement additional guidance 
from the agencies; however, the approved jurisdictional determination described herein 
is a final agency action. 

https://imap.maryland.gov/
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