














CENAB-OPR-N
SUBJECT: 2023 Rule, as amended, Approved Jurisdictional Determination in Light of
Sackett v. EPA, 143 S. Ct. 1322 (2023), NAB-2025-61047-M54

Figure 3: Google Earth historic aerial from 1995 documenting prior land use and
disturbance activities within the area of review

Image U'S: Gedlogical Survey

4. NEAREST TRADITIONAL NAVIGABLE WATER (TNW), THE TERRITORIAL SEAS,
OR INTERSTATE WATER TO WHICH THE AQUATIC RESOURCE IS
CONNECTED. The EIk River is the nearest TNW to the subject project, a
traditionally navigable Section 10 water subject to the ebb and flow of tide. ©

5. FLOWPATH FROM THE SUBJECT AQUATIC RESOURCES TO A TNW, THE
TERRITORIAL SEAS, OR INTERSTATE WATER. The site drains to Dogwood Run,
which then flows approximately 1.4-miles south into the Elk River, an (a)(1)
traditionally navigable water.

6 This MFR should not be used to complete a new stand-alone TNW determination. A stand-alone TNW
determination for a water that is not subject to Section 9 or 10 of the Rivers and Harbors Act of 1899
(RHA) is completed independently of a request for an AJD. A stand-alone TNW determination is
conducted for a specific segment of river or stream or other type of waterbody, such as a lake, where
upstream or downstream limits or lake borders are established.
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6. SECTION 10 JURISDICTIONAL WATERS: Describe aquatic resources or other
features within the review area determined to be jurisdictional in accordance with
Section 10 of the Rivers and Harbors Act of 1899. Include the size of each aquatic
resource or other feature within the review area and how it was determined to be
jurisdictional in accordance with Section 10.8 N/A, there are no Section 10 waters in
the review area.

7. SECTION 404 JURISDICTIONAL WATERS: Describe the aquatic resources within
the review area that were found to meet the definition of waters of the United States
in accordance with the 2023 Rule as amended, consistent with the Supreme Court’s
decision in Sackett. List each aquatic resource separately, by name, consistent with
the naming convention used in section 1, above. Include a rationale for each aquatic
resource, supporting that the aquatic resource meets the relevant category of
“‘waters of the United States” in the 2023 Rule as amended. The rationale should
also include a written description of, or reference to a map in the administrative
record that shows, the lateral limits of jurisdiction for each aquatic resource,
including how that limit was determined, and incorporate relevant references used.
Include the size of each aquatic resource in acres or linear feet and attach and
reference related figures as needed.

a. Traditional Navigable Waters (TNWs) (a)(1)(i): N/A
b. The Territorial Seas (a)(1)(ii): N/A

c. Interstate Waters (a)(1)(iii): N/A

d. Impoundments (a)(2): N/A

e. Tributaries (a)(3): N/A

f. Adjacent Wetlands (a)(4): N/A

g. Additional Waters (a)(5): N/A

7 33 CFR 329.9(a) A waterbody which was navigable in its natural or improved state, or which was
susceptible of reasonable improvement (as discussed in § 329.8(b) of this part) retains its character as
“navigable in law” even though it is not presently used for commerce, or is presently incapable of such
use because of changed conditions or the presence of obstructions.

8 This MFR is not to be used to make a report of findings to support a determination that the water is a
navigable water of the United States. The district must follow the procedures outlined in 33 CFR part
329.14 to make a determination that water is a navigable water of the United States subject to Section 10
of the RHA.
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8. NON-JURISDICTIONAL AQUATIC RESOURCES AND FEATURES

a. Describe aquatic resources and other features within the review area identified in
the 2023 Rule as amended as not “waters of the United States” even where they
otherwise meet the terms of paragraphs (a)(2) through (5). Include the type of
excluded aquatic resource or feature, the size of the aquatic resource or feature
within the review area and describe how it was determined to meet one of the
exclusions listed in 33 CFR 328.3(b).° N/A

b. Describe aquatic resources and features within the review area that were
determined to be non-jurisdictional because they do not meet one or more
categories of waters of the United States under the 2023 Rule as amended (e.qg.,
tributaries that are non-relatively permanent waters; non-tidal wetlands that do
not have a continuous surface connection to a jurisdictional water).

a. Wetland 1 (WL1): Approximately a 0.42-acre palustrine forested (PFO)
non-tidal wetland that meets the standard 3 parameter approach required
by the 1987 Corps of Engineers Wetland Delineation Manual and Atlantic
and Gulf Coastal Plain Regional Supplement. WL1 is in a concave
depressional area and is surrounded by uplands. WL1 is isolated and
does not have a continuous surface connection to a jurisdictional feature;
therefore, does not meet the definition of an (a)(4) adjacent wetland and is
not subject to CWA jurisdiction.

b. Wetland 2 (WL2): Approximately a 0.26-acre PFO non-tidal wetland that
meets the standard 3 parameter approach required by the 1987 Corps of
Engineers Wetland Delineation Manual and Atlantic and Gulf Coastal
Plain Regional Supplement. WL2 is in a slight concave depressional area
and is surrounded by uplands. WL2 is isolated and does not have a
continuous surface connection to a jurisdictional feature; therefore, does
not meet the definition of an (a)(4) adjacent wetland and is not subject to
CWA jurisdiction.

c. Wetland 3 (WL3): Approximately a 0.07-acre PFO non-tidal wetland that
meets the standard 3 parameter approach required by the 1987 Corps of
Engineers Wetland Delineation Manual and Atlantic and Gulf Coastal
Plain Regional Supplement. WL3 is adjacent to channel ES4 a non-
relatively permanent water. WL3 does not have a relatively permanent
continuous surface connection to a jurisdictional feature; therefore, does

° 88 FR 3004 (January 18, 2023)
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not meet the definition of an (a)(4) adjacent wetland and is not subject to
CWA jurisdiction.

d. Wetland 4 (WL4): Approximately a 0.24-acre PFO non-tidal wetland that
meets the standard 3 parameter approach required by the 1987 Corps of
Engineers Wetland Delineation Manual and Atlantic and Gulf Coastal
Plain Regional Supplement. WL4 connects to channel ES5 a non-
relatively permanent water. WL4 does not have a relatively permanent
continuous surface connection to a jurisdictional feature; therefore, does
not meet the definition of an (a)(4) adjacent wetland and is not subject to
CWA jurisdiction.

e. Wetland 5 (WL5): Approximately a 0.05-acre PFO non-tidal wetland that
meets the standard 3 parameter approach required by the 1987 Corps of
Engineers Wetland Delineation Manual and Atlantic and Gulf Coastal
Plain Regional Supplement. WL5 connects to channel ES6 a non-
relatively permanent water. WL5 does not have a relatively permanent
continuous surface connection to a jurisdictional feature; therefore, does
not meet the definition of an (a)(4) adjacent wetland and is not subject to
CWA jurisdiction.

f. Wetland 6 (WL6): Approximately a 0.09-acre PFO non-tidal wetland that
meets the standard 3 parameter approach required by the 1987 Corps of
Engineers Wetland Delineation Manual and Atlantic and Gulf Coastal
Plain Regional Supplement. WL6 is in a slight concave depressional area
and is surrounded by uplands. WL6 is isolated and does not have a
continuous surface connection to a jurisdictional feature; therefore, does
not meet the definition of an (a)(4) adjacent wetland and is not subject to
CWA jurisdiction.

g. Sediment Trap 1 (ST1): Approximately a 0.25-acre relic embankment
sediment trap from prior land use and disturbance activities that has
reverted to open water and lacustrine fringe non-tidal wetland. ST1 is in an
excavated concave depression with a manmade embankment and is
surrounded by uplands. ST1 is isolated and does not have a continuous
surface connection to a jurisdictional feature; therefore, does not meet the
definition of an (a)(4) adjacent wetland and is not subject to CWA
jurisdiction.

h. Sediment Trap 2 (ST2): Approximately a 0.28-acre relic embankment
sediment trap from prior land use and disturbance activities that has
reverted to open water and lacustrine fringe non-tidal wetland. ST2 is in an
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excavated concave depression with a manmade embankment and
intercepts waterway ES4. ST2 is isolated and does not have a continuous
surface connection to a jurisdictional feature; therefore, does not meet the
definition of an (a)(4) adjacent wetland and is not subject to CWA
jurisdiction

i. Waterway 1 (ES1): Approximately 238-linear feet of ephemeral channel
only having flowing or standing water for a short duration in direct
response to precipitation. ES1 lacked indicators of defined bed and banks,
an ordinary high-water mark, or groundwater discharge. ES1 did not
contain a relatively permanent flow; therefore, does not meet the definition
of an (a)(3) tributary and is not subject to CWA jurisdiction.

j. Waterway 2 (ES2): Approximately 99-linear feet of ephemeral channel
only having flowing or standing water for a short duration in direct
response to precipitation. ES2 lacked indicators of defined bed and banks,
an ordinary high-water mark, or groundwater discharge. ES2 did not
contain a relatively permanent flow; therefore, does not meet the definition
of an (a)(3) tributary and is not subject to CWA jurisdiction

k. Waterway 3 (ES3): Approximately 101-linear feet of ephemeral channel
only having flowing or standing water for a short duration in direct
response to precipitation. ES3 lacked indicators of defined bed and banks,
an ordinary high-water mark, or groundwater discharge. ES3 did not
contain a relatively permanent flow; therefore, does not meet the definition
of an (a)(3) tributary and is not subject to CWA jurisdiction.

I. Waterway 4 (ES4): Approximately 643-linear feet of ephemeral channel
only having flowing or standing water for a short duration in direct
response to precipitation. ES4 lacked indicators of defined bed and banks,
an ordinary high-water mark, or groundwater discharge. ES4 did not
contain a relatively permanent flow; therefore, does not meet the definition
of an (a)(3) tributary and is not subject to CWA jurisdiction.

m. Waterway 5 (ES5): Approximately 75-linear feet of ephemeral channel
only having flowing or standing water for a short duration in direct
response to precipitation. ES5 lacked indicators of defined bed and banks,
an ordinary high-water mark, or groundwater discharge. ES5 did not
contain a relatively permanent flow; therefore, does not meet the definition
of an (a)(3) tributary and is not subject to CWA jurisdiction.
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11.NOTE: The structure and format of this MFR were developed in coordination with
the EPA and Department of the Army. The MFR’s structure and format may be
subject to future modification or may be rescinded as needed to implement
additional guidance from the agencies; however, the approved jurisdictional
determination described herein is a final agency action.
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